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MEMORANDUM
The defendant, Kmart Corporation ["Kmart" or
"def endant”], has noved to exclude the opinion of plaintiff's
expert w tness, Rosie Mackay ["Mackay"], and filed a notion
for summary judgment. The plaintiff, Marie Sal dana [" Sal dana"
or "plaintiff"], has opposed both notions. For the reasons

set forth below, the Court will grant Kmart's notions both to

excl ude the testinmony of Rosie Mackay and for summary
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judgment.! The Court also rules on Kmart's notion for

sanctions against plaintiff's counsel.

FACTS

On or about April 20, 1995, Sal dana was shoppi ng at
Kmart's store located in St. Croix, U'S. Virgin Islands. As
she wal ked down an aisle, she slipped and fell in a puddle of
what was | ater identified as Finish 2001 car wax. It is
undi sputed that no one saw the wax on the floor before the
accident, nor is there any evidence of the size of the puddle
before plaintiff fell. Neither Sal dana, nor her nother or
aunt, who were with her when she fell, saw the spill.
Mor eover, neither Sal dana's nother and aunt, nor an unknown
couple that was also in the aisle at the time and remain
unidentified, slipped in the wax. O her than the opinion
testimony which Kmart has noved to exclude, there is no
evi dence of how |l ong the wax had been on the floor, although
plaintiff did notice a |ight brown dust on the puddle after

her fall. There were no tracks of wax near the puddle from

1 Kmart also has filed a notion to exclude the testinony of
plaintiff's witness Chester Copemann and the plaintiff has filed a nmotion in
limne concerning the "introduction of evidence of EFA test." The Court does
not reach the nerits of these notions because it will grant sunmary judgnent
in favor of Knart.
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anyone el se stepping in it before Saldana. The only evidence
of the size of the wax spill at any tinme is plaintiff's
estimate, after her fall had disturbed and sneared the wax,

that it was about twenty-four inches across.

I'l. DI SCUSSI ON
A. Kmart's Motion for Summary Judgnent

To establish liability, Saldana must prove that the wax
was on the floor and that Kmart had notice of this particular
condition and that this condition involved an unreasonabl e
risk of harmto a business invitee such as herself. There is
no evidence that Kmart had actual notice of the spill. Thus,
Sal dana nust establish that the wax was "on the floor |ong
enough to give [Kmart] constructive notice of this potenti al
"unreasonable risk of harm'" See David v. Puebl o Supernkt.,
740 F.2d 230, 233-34 (3d Cir. 1984) (quoting ReSTATEMENT ( SECOND)
o Torts 8 343 (1965)). Even though the fact that the wax was
on the floor at the tine of the fall is uncontested, "the nere
presence of the foreign substance does not establish whether
it had been there a few seconds, a few mnutes, a few hours or

even a few days before the accident.” 1d. How long a

slippery substance nust remain on the floor for it to



Sal dana v. Kmart Corp.
Gvil No. 1995-90M
Menor andum

Page 4

constitute constructive notice is to be determ ned on a case-
by-case basis. 1d. at 236 (The plaintiff nust produce
reliable evidence that the condition existed sufficiently |ong
for it to becone "a question of fact for the jury whether,
under all the circunstances, the defective condition of the
floor in the store existed |ong enough so that it would have
been di scovered with the exercise of reasonable care.").

A nmoving party is entitled to sunmary judgnent "if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnment as a matter of
law." Feb. R. Cv. P. 56(c); see Anderson v. Liberty Lobby,
I nc., 477 U. S. 242, 247 (1986). The noving party nay seek a
sunmary judgnment with or w thout supporting affidavits. See
Feo. R. Civ. P. 56(b). Neither the noving nor the opposing
party may either support or oppose a notion for summary
judgnment with evidence that would be inadm ssible at trial.

See Celotex Corp. v. Catrett, 477 U S. 317, 324 (1986);

Adi ckes v. S.H Kress & Co., 398 U S. 144, 159 n.19 (1970).
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Al t hough the Court nust draw all reasonabl e inferences
fromthe evidence in favor of the non-nobvant, see Anderson
477 U. S. at 256, the party opposing summry judgnent "my not
rest upon the nmere allegations or denials of the pleading;"”
its response, "by affidavits or as otherw se provided in this
rule, nmust set forth specific facts showing that there is a
genui ne issue for trial." Feb. R Cv. P. 56(e); see Matsushita
El ec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574 (1986);
First Nat'l Bank v. Cities Serv. Co., 391 U S. 253, 289
(1968). Indeed, the non-noving party nmust cone forward wth
evidence fromwhich a reasonable jury could return a verdict
in her favor. See Anderson, 479 U.S. at 248; WIllianms v.
Borough of West Chester, 891 F.2d 458, 460 (3d Cir. 1989).

I n support of its motion for sunmmary judgnment, Knart
points to the deposition testinmony of Eugenie WIllianms, a
Kmart "Loss Control Associate,” whose responsibilities
i ncluded patrolling the store | ooking for any hazardous
situation. (WIllianms Dep. at 17.) WIllianms wal ked through
the aisle where Saldana fell three m nutes before the accident
and did not see any Finnish 2001 product on the floor. (Id.

at 15, 43.) WIllianms was certain that she woul d have seen the
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wax if it had been on the floor when she wal ked t hrough t hat
same aisle. (l1d. at 43.)

Sal dana has offered no evidence that Kmart had actual
notice of the spill. Instead, she attenpts to show that Kmart
had constructive notice through her own testinony that she
noticed a | ayer of dust on the puddle of car wax after she had
fallen, and through the expert testinony of Rosie Mackay,
proffered as a safety engineer. Since Mackay's opinion
testinmony is the only evidence which bears on the |ength of
time the wax was on the floor, the Court will first rule on
Kmart's nmotion to exclude her testinmony. The Court will then
determ ne whether plaintiff's case can survive defendant's
notion for summary judgnment w thout circunstantial evidence
that the wax "was left on the floor for an inordinate period
of time" sufficient to constitute negligence. Put another
way, is the evidence sufficient to raise a question of fact
for the jury, nanely, "whether, under all the circunstances,

t he defective condition of the floor in the store existed | ong
enough so that it would have been discovered with the exercise
of reasonable care."” David, 740 F.2d at 236.

1. Standards for District Court's Gatekeeping Function
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Kmart has noved to exclude Mackay's opinion and testing
as unreliable and | acking any scientific or other replicable
and reliable procedures. One of the functions of a trial
judge is to rule on prelimnary questions of adm ssibility and
rel evancy. See Fep. R Evip. 104(a); 402. Expert testinony is
addressed by Rule 702 of the Federal Rules of Evidence:

If scientific, technical, or other specialized know edge

will assist the trier of fact to understand the evidence
or to determne a fact in issue, a witness qualified as
an expert by know edge, skill, experience, training, or

education, may testify thereto in the form of an opinion
or otherw se.

Wth respect to the expert matters described therein, Rule 702

"'establishes a standard of evidentiary reliability.'" See

Kumho
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Tire Co. v. Carm chael, 119 S. C. 1167, 1175 (1999) (quoting
Daubert v. Merrell Dow Pharms., Inc., 509 U S. 579, 590
(1993)).2 The district court acts as "gatekeeper" to
enforce these standards of evidentiary reliability by assuring
that the technique, procedure, and net hodol ogy upon which an
expert's opinion is founded are reliable in the scientific,
technical, or other specialized field in which the w tness
prof esses expertise. Even before the Suprene Court's ruling
in Kumho Tire, this Court in 1998 extended Daubert's
scientific analysis to expert testinony based on "technical”
or "other specialized know edge" gai ned by "skill, experience,
training, or education" covered by Rule 702. See Bel of sky v.
General Elec. Co., 980 F. Supp. 818, 821-23 (D.V.l. 1998)
(Daubert principles applied to testinmny of engineer with
expertise in nechanical engineering and product safety
design).

In addition to requiring the witness to be qualified as

an expert in her field, Rule 702 mandates

2 See, e.g., Daubert, 509 U S. at 589 ("[T[he trial judge nust
ensure that any and all scientific testinony or evidence admtted is not only
relevant, but reliable.”); Inre Paoli RR Yard PCB Litig.["Paoli 11"], 35
F.3d 717, 732 (3d Gr. 1994) (The expert's testinony nust be hel pful to the
trier of fact and nust be based on a nethodol ogy which "is reliable, i.e., . .
. the expert's conclusion [nust be] based on good grounds.").
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"a valid . . . connection to the pertinent inquiry

as a precondition to admssibility." And where such

testinmony's factual basis, data, principles,

met hods, or their application are called

sufficiently into question, the trial judge nust

determ ne whether the testinony has "a reliable

basis in the know edge and experience of [the

rel evant] discipline.™
See Kumho Tire, 119 S. Ct. at 1175 (quoting Daubert, 509 U.S.
at 592)(citations omtted). To summarize, Rule 702 has three
maj or requirenments: (1) the witness nmust be an expert; (2) the
procedures and net hods used nmust be reliable; and (3) the
testimony nmust "fit" the factual dispute at issue so that it

wll assist the jury. See, e.g., Kumho Tire, 119 S. Ct. at
1175; Daubert, 509 U.S. at 590-93; Paoli Il, 35 F.3d at 741-
43; United States v. Downing, 753 F.2d 1224, 1242 (3d Cir.
1985). Even if the evidence offered by the expert w tness
satisfies Rule 702 and is relevant under Rule 402, it my
still be excluded under Rule 403 if its "probative value is
substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury." Fe. R
Evip. 403.

2. Application of Daubert/Kumho Standards to Mackay's
Opi ni on Evi dence
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For the purpose of ruling on Kmart's notion, the Court
wi Il assunme that Mackay satisfies the first requirenment of

Daubert/ Kumho, nanely, that she possesses the necessary

"know edge, skill, experience, training, or education" to be
qualified to give expert testinony as a safety engi neer

Plaintiff has submtted two expert reports from Mackay:
an initial report dated January 1997, (see "Expert Opinion"
(Jan. 9, 1997)(attached as Ex. A to Mdt. in Limne to Exclude
the Opinion of Rosie Mackay)["January Report"]), and a
suppl enental report dated April 15, 1997, (see "Supplenent to
Expert Opinion" (Apr. 15, 1997)(attached as Ex. 2 to Pl."'s
Reply Regarding Mot. to Strike)["April Report"]). For the
reasons stated below, virtually all of the January Report will
be excluded, as will the opinion in the April Report "that K-
Mart failed to properly inspect and maintain the floors,
allowi ng the Finish 2001 Car Polish to remain on the floor
causing Ms. Saldana to fall.™

The Court will exclude the entire "Conclusion"” portion of
Mackay's January Report because it woul d i npose on defendant
the erroneous | egal standard of strict liability, nanely, that

"K-Mart was negligent in that there was a spill, and it was
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not cl eaned up. Ms. Sal dana was the unfortunate victim of
this act of poor housekeeping . . . ."2® Mackay concl uded that
K-Mart failed to:

1. provide an establishment free fromrecognized

hazar ds

2. keep floors in a dry condition

3. warn of an inmpending danger

4. utilize its witten policy of searching and

correcting, on a regular basis, the conditions that

produce dirt, foreign substances and di sorder.
(January Report at 4.) The only factual basis in the record
for Mackay's conclusion in her January Report that "K-Mart
allowed liquid product, in this case, a car wax finish that
woul d cause water to bead, indicating a high slipperiness, to
accunul ate on the floor for some tinme" was that "Ms. Sal dana
was able to notice a dust filmon it." As discussed nore

fully below, this is insufficient evidence fromwhich a

reasonable jury could find Kmart negligent.

3 The expert's task is to use her know edge and expertise to assist
the trier of fact in understanding evidence or in nmaking a disputed factual
determination. Legal conclusions froman expert, however, neither provide
insight into the evidence nor clarify disputed facts. Besides not hel ping the
jury, legal opinions froman expert encroach on the court's sole
responsibility as arbiter of the law. Al though the Court of Appeals for the
Third Grcuit has not addressed this evidentiary question, several other
Courts of Appeals have held that an expert cannot render |egal opinions. See,
e.g., Specht v. Jensen, 853 F.2d 805, 808 (10'" Gir. 1988)(relying on Adal man
v. Baker, Watts & Co., 807 F.2d 359 (4" Gr. 1986)); United States v. Zi pkin,
729 F.2d 384 (6! Cir. 1984); Oaen v. Kerr-MGee Corp., 698 F.2d 236 (5" Or.

1983); and Marx & Co. v. Diners' dub, Inc., 550 F.2d 505 (2d Gr. 1977).
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To reach her spurious conclusion, Mackay relied in part
on the federal regul ations of the Occupational Safety and
Health Act, 29 U.S.C. 88 651-78 ["OSHA"], and the Virgin
| sl ands Occupati onal Safety and Health Act, 24 V.I.C 88 31-51
["VI OSHA"]. (See January Report at 1.). OSHA and its Virgin
| sl ands counterpart protect only enployees. See 29 U S.C. §
651(b) (b) (The purpose of OSHA is "to assure so far as possible
every working man and wonman in the Nation safe and heal t hful
wor king conditions."); 24 V.1.C. 8 33 ("This chapter shal
apply with respect to enpl oynent performed in a workpl ace
within the Virgin Islands."); see also Encarnacion v. Knmart
Corp., Civ. No. 1997-063, Order (D.V.1. St. Croix Div. My 3,
1999). Since Sal dana obviously was not an enpl oyee of Knart
at the time of the accident, neither OSHA nor VI OSHA woul d

assist the jury in determ ning whether Kmart was negligent.?

4 Plaintiff would be permitted to introduce rel evant portions of
Kmart's own safety and environnmental health manual. Plaintiff will not,
however, through Mackay or otherw se, be pernmitted to introduce statistics of
enpl oyee and customer slips and falls for the first nine nonths of 1988, or
any other year. Such statistics are totally irrelevant in that they have no
"tendency to nake the existence of any fact that is of consequence to the
determination of the action nmore probable or [ ess probable than it woul d be
wi thout the evidence." See FED. R EwID. 401. The probative val ue of these
statistics, then, is clearly and overwhel m ngly "outwei ghed by the danger of
unfair prejudice, confusion of the issues, or msleading the jury." See FED
R EviD. 403.
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Accordingly, all references to either OSHA or VI OSHA woul d be
i nadm ssible at trial.
Al t hough the opinion portion of Mackay's April Report
must be excluded, the Report does contain sone information
whi ch m ght be of assistance to the jury, nanely, the results
of her "pour testing" of two bottles of Finish 2001 Car Polish
she bought from Kmart:
Bottle #1 was hand-held at a pouring angle, poured
into a container, and tinmed. The substance was sonewhat
thick and unpy. The tinme for the entire bottle to be

enptied was 2:45 (two mnutes and forty five seconds).

Bottl e #2 was shaken, hand-held at a pouring angle,
poured onto a vinyl tile surface particularly simlar to
the one at K-Mart, and tined. Because of the shaking,

t he substance in bottle #2 was snoot her, poured nore
quickly. The time for the entire bottle to be enptied
was 2:00 (two m nutes).

The contents of Bottle #2 was |left on the floor for
a total of five mnutes, and the puddl e was observed and
measured. The puddl e took an oval shape, the | ongest
di mensi on nmeasured was 12 inches.
(April Report at 3.)°%
While not clear in her April Report, it turns out from

her deposition that the "vinyl tile surface particularly

simlar to the one at K-Mart" was her vinyl tile floor at

5 Def endant has presented no basis for the Court to exclude Mackay's
slip-resistance test on the Kmart floor to neasure the static coefficient of
friction described in her April Report, and it would not be excl uded.
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home, which was nore than seventeen years old.® |n deciding
whet her Mackay's opinion testinmony should be excluded because
the test results on which it is based "were not conducted
under any type of scientific setting, with the appropriate
vari able controlled,” (see Reply to Pl."s Opp'n to Mt. for
Summ J. at 5), it is inportant to separate the tests and
their results from Mackay's unscientific and unverifiable

extrapol ation of those results. While the two test pours

6 The following is from Mackay's deposition:
Q Did you pour it on the same tiles that she slipped on?
A I didn't pour it in Kmart, but | have vinyl tiles at hone in ny

kitchen; so | poured it on that.

Q How ol d are the vinyl tiles in your Kkitchen?

A I don't know. |[|'ve been in the house for seventeen years. So I'm
not sure when they were put in, but they were put in before that.

Q Do you know what you use ordinarily to wax those or to clean those
floors?

A I use one of the store bought things.

Q Do you know whi ch one?

A I don't renenber. | just sort of buy.

Q Do you know how | ong the Kmart tiles had been there?

A I think they were refurbished after Hurricane Marilyn.

Q I n <957

A Yeah, | think so. Mne are not as highly polished as the ones in
Kmart, which woul d make nme think that because theirs are nore
hi ghly polished, it would flow nore quickly than it would on mne
at hone. Wich neans in Knart | would get a bigger puddle than |
woul d on mne at hone.

Q Do you have any idea what Kmart uses to clean or polish their
floors?

A It may be in the — 1 think | have sonething fromR & R but | am
not sure.

Q Did you try to use whatever they use to clean your floors before?

A No.

(Deposition of Rosie Mackay, June 13, 1997, at 19-20) ["Mackay Dep."].)



Sal dana v. Kmart Corp.
Gvil No. 1995-90M
Menor andum

Page 15

described in Mackay's April Report required little if any
expertise to perform they do appear to be reliable and
replicable. They also denonstrate two versions of the tine
period it m ght have taken for the wax to get fromthe bottle
to the Kmart floor, specifically, fromtwo mnutes to two

m nutes and forty-five seconds. Mackay's measuring of the
size of bottle #2's puddle al so seens replicable and not
unreliable.”’

Mackay runs into difficulty, however, when she attenpts
to extrapolate fromthese tests on her kitchen floor to opine
that the wax had to have been on the Kmart floor for at |east
eight m nutes to create a puddl e about twenty-four inches
square. (See Mackay Dep. at 16 ("It was like two [12 x 12
inch] tiles by two tiles."); 19 ("[F]Jor it to get that big, it
woul d have had to have sat there better than eight mnutes.");
47 ("[1]t takes like eight mnutes to get a nice size
puddle.").) Unfortunately, there is no evidence that the
puddl e was two tiles or twenty-four inches across until after

Sal dana spread it around during her fall and recovery from

7 The parties, and therefore the Court will also, appear to assune
that Mackay tined the five mnutes fromthe start of the second pour and not
fromits conpletion.
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that fall. Plaintiff has presented no evidence of the size of
the wax spill just before or as she stepped in it. Hence,

even if Mackay had given sone scientific or technical analysis
or explanation for her opinion on the length of tine the spil
was on the floor, it addressed a fal se and nonexi stent prem se
about the size of the wax spill.?8

The Court finds that Mackay's opinion "that K-Mart failed
to properly inspect and maintain the floors, allow ng the
Fi ni sh 2001 Car Polish to remain on the floor, causing Ms.
Sal dana to fall" constitutes rank specul ation w thout any
scientific or technical basis. Mreover, this so-called
expert testinmny woul d be of no assistance to the jury because
it does not fit the facts of this case. Since the jury would
have no evidence of the size of the spill the nmoment before
plaintiff stepped in it, Mackay's test and specul ation
concerning how long it would take for the wax to form a puddl e

of any size is not probative on the issue of constructive

8 Kmart conpl ai ns that Mackay's pour tests only show how t he wax
spread on her kitchen floor and thus has no bearing on how fast and how far
the car wax would spread on Knart's floors. (See Reply to Pl."s Qpp'n to Mt.
for Sumim J. at 5.) The Court agrees with plaintiff that questions such as
the age and condition of Mackay's tiles as conpared to Kmart's floor tiles and
how | ong she shook bottle #2 are the kinds of questions which could be tested
by cross-exam nation of the expert at trial. They do not in thensel ves nake
Mackay's testinony unreliable or inadm ssible.
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notice to Kmart and would tend to confuse and m sl ead the
jury. It therefore will be excluded as irrelevant under Rule
402, as confusing or m sl eading under Rule 403, and as
technically (scientifically) unreliable under Rule 702 and
Daubert/ Kumho.® This |leaves the claimthat a | ayer of dust
had accumul ated on the puddl e as Sal dana's only evidence

supporting a finding that Kmart had notice of the spil

because "the floor condition had existed for such a |l ength of

time that [Kmart], in the exercise of ordinary care, should
have been aware of the condition."” David, 740 F.2d at 236.
Sal dana clains that after she fell, she noticed a |ight

brown dust on the puddle of car wax. (Saldana Dep. at 10
(attached as Ex. 1 to Pl."'s Opp'n to Def.'s Mdt. for Summ
J.).) By Saldana's own testinony, hers were the only

footprints in or near the puddle. (I1d.) Saldana has offered

9 The Court also will exclude any testinmony from Mackay about
addi ti onal pour tests she conducted after the deadline for producing expert
reports and after Kmart had served plaintiff with its nmotion for sunmary
judgrment. (See, e.g., Mackay Dep. at 16-17.)

The Court will deny plaintiff's nmotion to strike the portions of Kmart's
Reply to Plaintiff's Cpposition to Mtion for Summary Judgnent which attack
the testing conducted by Mackay in June, 1997. (See Motion to Strike New
Issues Raised in Def.'s Reply Mem) Sal dana contends that Kmart shoul d not be
allowed to raise the issue by way of reply. Al though she did sone testing
before Kmart served its notion for summary judgment, Mackay ran two nore tests
well after the deadline for submtting expert reports. Saldana then attenpted
torely on the newtests in her opposition to sumuary judgnent. Defendant was
entitled to respond to the new material inits reply.
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no evi dence of how nmuch dust was there, how long it would have
taken for any anmount of dust to accunul ate, or, indeed,

whet her it was dust fromthe air or dust already on the fl oor.
I n essence, Sal dana has tendered no evidence by which a trier

of fact could reasonably and legitimately infer[] in what
period of tinme'" the car wax spilled on Kmart's floor or how
| ong the puddl e was on the floor before Saldana's fall. See
Runmsey v. Great Atl. & Pac. Tea Co., 408 F.2d 89, 90 (3d Cir.
1969) (quoting Lanni v. Pennsylvania R R, 88 A 2d 887, 889

(Pa. 1952)).1% Accordingly, the Court, after construing the

10 See al so Flocco v. Super Fresh Mts., Inc., 1998 W 961971 (E.D.
Pa. Dec. 29, 1998). Plaintiff slipped and fell in a supermarket on the stil
wet contents of a broken jar of turkey gravy which she did not notice before
she slipped. The only circunstantial evidence of notice was that no one was
in the aisle just before she fell and no one in the store at the tinme heard
the jar break, inmplying that the jar had been broken for the entire thirty
m nutes which the plaintiff had been in the store. The court held that
plaintiff "failed to produce conpetent evidence from which one, without
specul ation or conjecture, could reasonably find that defendant had actual or
constructive notice of the condition in question.” 1Id. at *3. Saldana's
claimthat she saw dust on the puddle of wax after her fall is no nore
probative of the issue of notice than the plaintiff's argument in Flocco that
no one in the store at the tine of the plaintiff's fall had heard the jar
br eak.

The court in Flocco also rejected plaintiff's suggestion that the store
manager's routine inspection of each aisle every fifteen to thirty nminutes was
i nadequate. The court could find "no basis of record to sustain a finding
that this practice was unreasonable," or that the store had failed inits
obligation to "exercise reasonabl e care to discover and correct or warn
invitees of any dangerous condition." Id. Simlarly, this Court finds no
basis to conclude that the even nore frequent inspections by Knart's | oss
control associ ate was unreasonabl e or indicative of negligence on Knart's
part. M. Eugenie WIllians was the | oss control associate whose job it was to
patrol the store |ooking for any hazardous situation and did not seen any
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facts in the |ight nost favorable to the plaintiff, finds that
there is no genuine issue of material fact. The Court wll
grant Kmart's notion for sunmary judgnent.
2. Motion for Sanctions to Be Inposed on Attorney Rohn

Kmart al so has noved for sanctions against plaintiff's
attorney, Lee J. Rohn ["Rohn"], based on her habit of using
the word "fuck"” ["f**k"]. Kmart has provided the Court with a
laundry list of instances in which Attorney Rohn routinely
expressed her displeasure or disagreenent by bringing this
profanity into judicial proceedings. After the parties fully
briefed the issue, the Court |limted the review to Rohn's
conduct in District Court cases.!' Kmart and counsel for Rohn
were given the opportunity to present w tnesses and ot her
evidence and to argue their respective points of view After
review ng the papers, argunents, and evidence, the Court wll
grant defendant's notion and inpose sanctions on Attorney Lee

J. Rohn.

Fi nni sh 2001 product on the floor when she wal ked through the aisle just three
m nutes before Saldana fell. (WIllians Dep. at 15, 17, 43.)

1 Kmart included exanpl es of Attorney Rohn's behavior from several
Territorial Court cases. It seens that the Territorial Court would be the
appropriate forumin which to address these instances.
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A recitation of the instances of counsel's m sconduct
wi ||l denonstrate the necessity for sanctions and underscore
the incivility of Rohn's behavior. *?

a. During the course of the tel ephone deposition of a
w tness, the foll ow ng exchange took place between Rohn,
Attorney Beth Moss, a Virgin |Islands attorney, and Attorney
Todd Newman, another Virgin |Islands attorney who participated
by tel ephone:

Rohn: While we're waiting, let's identify who we

represent. |'m Lee Rohn, | represent the Plaintiff.

Moss: Beth Moss for the Defendants.
Rohn: Who do you represent, Todd?

(Respite)
Rohn: Todd, | don't want to fuck around.
Newman: |'m corporate counsel for UDCI, and |'m just

really here to try to help set this thing up
(See Dep. of Richard Magee at 4 (May 29, 1996) (enphasi s
added), in Germain v. United Dom nion Constructors, Inc., Civ.
No. 1993-028 (D.V.lI. St. Croix Div.), attached as Ex. D to
Kmart's Mot. for Sanctions.)
b. In a deposition conducted a few nonths later, the
foll owi ng di al ogue took place between Attorney Rohn and

Attorney Neal L. Schonhaut:

12 The Court notes that this list is limted to those instances
rai sed by Kmart's counsel in its notion.
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Q (Schonhaut): Is it fair to say that during the 23 years

of doi ng undercover surveillance you have conti nuously
made efforts to conceal your efforts at a subject's

Rohn: Objection. Leadi ng question.

Schonhaut: Not one of those has been | eadi ng.

Rohn: It has.

Schonhaut: You are just cluttering up the record.

Rohn: | will put ny remarks on the record as I'mentitled
to. | don't need to be lectured by you, sir.
Don't fuck with ne.
Schonhaut: Just |isten.
Rohn: | can make every objection -
Schonhaut: It's a formal objection. | would |Iike an
opportunity to clear it up.
Rohn: You are not the judge in this case. | don't think
you make that determ nation, although you al ways act
like you do. | will make all the objections that |
want .
Schonhaut: | will clear up form questions, but you are
maki ng i nproper objections.
Rohn: | don't care what you do. W can continue this or
not .

(See Dep. of Steven K. Brown at 44 (COct. 11, 1996) (enphasis
added), in Wllianms v. Rene, Civ. No. 1991-231 (D.V.I. St.
Croix. Div.), attached as Ex. Eto Kmart's Mt. for
Sanctions.)

Attorney Rohn has exhibited siml|ar conduct in her
dealings with other nmenbers of the bar:

c. During a tel ephone conversation, Rohn screaned at

Attorney Beth Moss to "just get ne the fucking phone nunbers”
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for an upconi ng deposition.®® (See Affidavit of Beth Mss
regardi ng Rennie/Charles v. Hess O Virgin Islands Corp.
Civ. Nos. 1995-066, 1998-001 (D.V.I. St. Croix Div.), attached
as Ex. Fto Kmrt's Mdit. for Sanctions.)

d. During a conversation with Attorney Andrew Si npson
arising in this case, Rohn told Sinmpson "you know Andy, go

fuck yourself."” (See Affidavit of Andrew C. Sinpson regarding
Sal dana v. Kmart Corp., Civ. No. 1995-090, attached as Ex. G

to Kmart's Mot. for Sanctions.)

e. After a jury verdict returned in favor of her client,
Attorney Rohn sent a letter to a defense expert w tness
stating the foll ow ng:

Si nce you threw down the gauntlet, | thought you would be
interested in know ng what the jury decided. The jury
awarded Ms. Bell $475,000. They discounted your
testimony conpletely and felt you were ponpous and
arrogant. | did concur with one of the jurors who
referred to you as a Nazi.

13 Attorney Mbss advi sed Rohn by letter that she would not tolerate
bei ng spoken to in such a manner, and concluded with the suggestion that if
Rohn wanted "the exact |ocations of the Texas deponents' residences, | suggest
you consult a map." (See Letter fromAttorney Mbss to Attorney Rohn at 1
(Feb. 4, 1997)(attached as Ex. F of Kmart's Mdt. for Sanctions.) Wile the
Court does not condone Attorney Mbdss' sarcasm it is exactly the type of
unhel pful and unacconmodating response Attorney Rohn's incivility can be
expected to elicit.
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(See Letter from Attorney Rohn to Dr. Thomas M Hyde, MD.,
Ph.D (Mar. 16, 1995), in Bell v. Bricker, Civ. No. 1990-069
(D.V.l1. St. Croix Div.), attached as Ex. | to Kmart's Mdt. for
Sanctions.)

Finally, Kmart brought to the Court's attention two
orders adnoni shing Attorney Rohn and/or her law firmfor
i nproper behavi or.

f. Another judge of this Court adnoni shed Attorney Rohn
for calling opposing counsel "Esso's |latest pawn" in a letter
to the Court. (See Order of Dec. 13, 1995, WIlians v. Rene,
Civ. No. 1991-231 (D.V.I. St. Croix Div.) ("The Court will not
tol erate personal attacks on counsel. Such |ack of
pr of essi onal i sm deneans the Court as well as counsel before
it."), attached as Ex. A to Kmart's Mt. for Sanctions.)

g. The nmagi strate judge adnoni shed Attorney Rohn's | aw
firmto "refrain from personal attacks on other counsel and
judges." (See Order of My 31,1996, at 10-11, Sal dana v. Banco
Popul ar de Puerto Rico, Civ. No. 1996-001 (D.V.lI. St. Croix

Div.), attached as Ex. B to Kmart's Mt. for Sanctions.)?

14 The nmagi strate judge adnoni shed the firmof Rohn and Cusick for
Attorney Maurice Cusick's statenents in a pleading he filed in Sal dana v.
Banco Popul ar which attacked an opi nion of Territorial Court Judge Al phonso
Andrews, Jr., in Peter v. Hovic, Cv. No. 1994-040 (Terr. . St. Goix Dv.
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To Attorney Rohn, litigation is a formof nortal conbat
whi ch she nust win at any and all costs, rather than the
structured and professional nechanismcivilized society has
establi shed for peaceably resolving legitimte di sputes. One
of the obvious effects of such incivility and this "scorched-
earth"” approach to litigation is to discourage cooperation
bet ween | awers. See Thomason v. Lehrer, 182 F.R D. 121, 122

(D.N.J. 1998). Chief Justice Warren E. Burger went so far as

Mar. 21, 1996). Attorney Rohn's Qpposition to Kmart's Mtion for Sanctions
repeats, adopts, and even attenpts to argue the very assertions regarding
Peter v. Hovic that resulted in her firmbeing adnoni shed in Sal dana v. Banco
Popul ar. Although Rohn offered a different interpretation at the hearing on
Kmart's nmotion for sanctions in this matter, to the effect that her intention
had been to nerely to point out the reasonabl eness of the assertions, she is
contradicted by her own words in that opposition:

The Court also relies upon the Paul Peter vs. Hovic decision, of which
this current Court is aware since it was the subject of a recent appeal
and oral argunment. Since defendant decides to raise these decisions as
authority, let us take a nonment and discuss them In [Kmart's] Exhibit
"B" [to notion for sanctions], the Court criticizes Attorney Cusick's
view that "although the [Peter Paul] notion was pendi ng for 18 nonths,
Judge Andrews apparently did not even take the time to read it." Id.
This is because the decision, which nade the crucial decision of

di squal i fyi ng counsel (again, nmerely on tactical grounds as no
legitinmate reason was ever stated) contained nunerous and plain errors,
whi ch even Attorney Sinpson agreed existed. Yes, in that case "little
attention" was paid. To criticize counsel for pointing this out, which
all know to be true, does not further the interests of the |legal system
- it hanpers them |t was not a personal attack on the Judge, it was
the facts - the truth.

(See Plaintiff's Opp'n for Mot. for Sanctions 8-9 n.8.) Attorney Rohn's
continued failure to understand the problemwi th her nethod of attacking an
unfavorabl e ruling enphasizes the need for her to receive training in
civility.
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to characterize | awers who could not behave as "a nenace and
aliability, not an asset to the admi nistration of justice."?
Clearly, Rohn's conduct would constitute contenpt of court if
committed in the presence of a district or magi strate judge.
That it occurred during depositions makes it no | ess

di srespectful and contumaci ous.

I n her capacity as a practicing nmenber of the Bar of the
District Court of the Virgin Islands, Attorney Rohn nmust abide
by the Rul es of Professional Conduct of the American Bar
Association ["ABA"]. See LRC 83.2(a)(1). If Attorney Rohn
fails to follow these Rules, she is subject to disbarnent,
suspension from practice before this Court, reprimnd, or
subj ect to such other disciplinary action as the circunstances

may warrant. See LRC 83.2(b)(4)(A).?1*

15 Chi ef Justice Burger made these renmarks alnost thirty years ago in
1971 in an address to the Anerican Law Institute:

Sormreone must teach that good manners, disciplined behavior, and civility
—by whatever name —are the |lubricants that prevent |awsuits from
turning into conbat. Mre than that, civility is really the very glue
that keeps an organi zed society fromflying into pieces. . . . | submt
that | awers who know how to think but have not |earned to behave are a
nmenace and a liability, not an asset, to the administration of justice.

WARREN E. BURGER, DeLIVERY OF JUSTICE 175 (1990) (reprinted in In re Appl'n of
McLaughlin for Admission to the Bar of New Jersey, 675 A 2d 1101, 1112 n.9
(N.J. 1996)).

16 The Court adopted these Rules of Disciplinary Enforcenment in
furtherance of its inherent power and responsibility to supervise the conduct
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The ABA's Rul es of Professional Conduct address the
appropri ate deneanor and decorum | awyers shoul d possess.
Attorney Rohn's conduct as descri bed above fails mserably to
conply with these ABA directives. Rohn's conduct ignores even
the preanble to the ABA Rules which requires a | awer to
"denonstrate respect for the | egal system and for those who
serve it, including judges, other |awers, and the public."
MooEL RuLEs oF PRoFEssI oNaL ConoucT [ " RuLeEs o PrRoF L Caonouct” ] Preanbl e
1 4. The Court finds that Attorney Rohn's conduct al so
violates Rule 8.4: "It is a professional msconduct for a
| awer to: . . . (d) engage in conduct that is prejudicial to
the adm nistration of justice.”

Attorney Rohn's behavior affects the adm nistration of
justice in several ways. It demeans the entire judicial
process, the Court, the Bar in general, other counsel in
particul ar, and even Attorney Rohn herself. That she used
this gutter |anguage in formal, court sanctioned proceedi ngs
in front of nenbers of the public who were testifying under

oath as deposition witnesses is especially appalling.

of attorneys who are adnitted to practice before it. See LRG 83.2(h).
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A specific exanple of Attorney Rohn's name-calling
requires special nention. Calling an expert witness a "Nazi"
in witing is beyond the pale of civilized conduct, and woul d
seemto be |libelous per se. Whatever the provocati on my have
been, it could not justify the use of such an extrenely
of fensive and historically repugnant term That Attorney Rohn
woul d take the tine to conpose such a letter after winning a
trial is truly inconprehensible.

In recent years, the ABA and nunerous state bars have
addressed the growi ng problem of the lack of civility and
pr of essi onal i sm anong | awyers of which Attorney Rohn's conduct
is a prim exanple. See ABA JornaL, WHAT | T TAKES TO BE A
ProFEssi onaL 48- 73 (Aug. 1998); see al so AMvER CAN BAR Ass' N, SECTION
o Limc, GuDeLInes FOR Conouct (a nmodel code of standards of
civility) (avail able at
http://ww. abanet.org/litigation/litnews/
practice/ guidelines.htm >). This Court agrees with Judge
Louis H Pollack, Senior Judge, U S. District Court for the
Eastern District of Pennsylvania, in his assessnment that a
lack of civility damages the very essence of the law. "The
lawyer . . . who tranples on civility undercuts belief in the

law. . . . [T]o treat an adversary with advertent discourtesy
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— let alone with calumy or derision —is a formof incivility
that rends the fabric of the law." See Hon. Louis H Pollack,
Prof essional Attitude, ABAJ. 66-67 (Aug. 1998).

The Court rejects Attorney Rohn's attenpts to defend her
behavior by citing articles from magazi nes and the actions of
her fell ow menbers of the Virgin Islands bar to support the
notion that use of the word f**k is becom ng nore preval ent
and even accepted in today's society. Whether the use of
profanity is becom ng nore conmon in general society, matters
have not deteriorated to the point where such | anguage from an
attorney will be tolerated in any judicial proceeding, even if
a judicial officer is not present. Such incivil and abusive
conduct directed toward other |awers or w tnesses outside of
court-sancti oned proceedings is simlarly intol erable.

To her credit, Attorney Rohn acknow edged at the hearing
t hat her conduct was not appropriate behavior for a nenber of
the Bar and prom sed to work on renoving the use of the word
f**k from her vocabulary. To her further credit, no one has
subm tted any subsequent instances of Attorney Rohn's use of
profanity during depositions or communications with other
counsel during the all too extended |length of tinme the Court

has had this notion under consi deration. To some extent,
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then, the delay in the Court's decision has been to Attorney
Rohn's benefit as the sanction that woul d have been i nposed at
the time of the hearing would have been nore severe and has
been tenpered in light of Attorney Rohn's apparent success at
cl eaning up her vocabul ary.

The Court is chagrined to act as “kindergarten cop” and
referee a dispute between attorneys caused by one who either
never |earned or has forgotten the basic good manners others
| earned before first grade.! The task is also distasteful
because Rohn is otherwise a very talented and successful trial
attorney who has no need to engage in such behavior. The
Court is mndful of the needless waste of tinme, energy, and
resources caused by Attorney Rohn's conduct. To make sure
that this unpleasant process will not be repeated, the Court
will inpose a nonnobnetary sanction®® on Attorney Rohn designed
to "reacquaint [her] with the notion that an attorney can be

bot h an aggressive and principled advocate for a client

e See general |y ROBERT FULGHUM ALL | REALLY NEED TO KNOW | LEARNED IN
KI NDERGARTEN (1993); see also CGolden Rule (“Do unto others as you would have
others do unto you.").

18 A nonnonetary sanction is pernitted pursuant to Local Rul e of
Gvil Procedure 83.2(b)(4) and has been utilized in simlar situations
involving violations of Federal Rule of Gvil Procedure 11. See Thonason, 182
F.R D at 131-32; see also Gaiardo v. Ethyl Corp., 835 F.2d 479, 482 (3d Crr.
1987) .
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wi thout allowing [her] tenper to override [her] professional
obligations, especially to the Court."” Thomason, 182 F.R. D.
at 132.

Accordingly, the Court will order Attorney Rohn to attend
in person and satisfactorily conplete a continuing | egal
education sem nar on civility in the |legal profession within
twel ve nonths of the date of this opinion. Thi s sem nar nust
be sponsored or offered by a | aw school accredited by the ABA
or a reputable provider of continuing |egal education. The
Court also will direct Attorney Rohn to wite letters of
apology to all the | awers, and deposition and trial w tnesses
she denmeaned and insulted by her vulgarity and abusive conduct
in the instances cited above. Attorney Rohn al so nust
apol ogi ze to the court reporters present at these proceedi ngs
who had the unpleasant task of not only listening to Rohn's
| anguage, but of also transcribing her tirades. She also
shall send a copy of the attached order to the ethics
committee of each bar of which she is a nenber

Finally, the defendant and/or its counsel have expended
noney and ot her resources to bring Attorney Rohn's conduct to
the attention of the Court. The Court, therefor, will inpose

a nonetary sanction agai nst Attorney Rohn in the amount of the
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attorney's fees and costs of the defendant associated with
pursuing this nmotion for sanctions. The Court will direct the
defendant to file an appropriate affidavit of fees and costs,
with which it will nmake the final determ nation of the anount
of the nonetary sanction. Attorney Rohn, of course, may file

a response.

| V.  CONCLUSI ON

In summary, the Court finds the expert opinion of
plaintiff's expert witness Rosie Mackay, as described herein,
to be unreliable and irrelevant to the issues at bar, and
woul d be confusing and m sleading to a jury. The Court,
perform ng its gatekeeping functions, will not admt Mackay's
opi nion. The Court, however, would allow those parts of
Mackay's expert report detailing the pour testing she
conducted in April.

Wt hout Mackay's representations, Sal dana cannot carry
the burden required to defeat Kmart's notion for summary
judgnment. The plaintiff sinmply has not presented any reliable
evi dence that would allow a trier of fact to reasonably find
that Kmart had actual or constructive notice of the spill in

its store. Wthout this evidence, the Court finds as a matter
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of law that Kmart cannot be held |liable for Sal dana's injuries
and damages which may have resulted from her fall

The Court also finds the conduct of Attorney Rohn, as
evidenced in the course of litigation surrounding this matter
and in numerous other cases before the District Court, to be
sanctionable. Her repeated use of profanity in depositions
and conversations with other counsel is intolerable. Her
attack on an expert witness is simlarly objectionable. So

this will not happen again, the Court will inpose both
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nonet ary and nonnonetary sanctions on Attorney Rohn.®® An
appropriate order is attached.
ENTERED t hi s 20'" day of Decenber, 1999.
FOR THE COURT:
/sl

Thomas K. Mbore
District Judge

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By: /sl
Deputy Clerk
19 Kmart's notion and the hearing on the notion were filed and

conducted before the Court of Appeals' ruling in Prosser v. Prosser, 186 F.3d
403 (3d Gr. 1999). Nevertheless, the Court's procedure is in conpliance with
Prosser. Al though the Court has taken a considerable length of time to
resol ve the notion, sanctions are inposed sinultaneously with the resol ution
of the case on summary judgnent. As noted in the discussion, the Court is not
aware of any new occurrences of Attorney Rohn's sanctionabl e conduct,
alleviating the Court of Appeals' concern that a delay may result in the party
continuing to nisbehave "because they do not have the benefit of disciplinary
gui dance fromthe court.” 1d. at 406. The dicta of the Prosser opinion
concerning particularized notice and other due process concerns also are
satisfied. Attorney Rohn had adequate notice of the Court's consideration of
sanctions, first through Knmart's noti on seeki ng sanctions, to which she
responded, and then at the hearing. Attorney Rohn was given and took

advant age of the opportunity to be heard and was pernmitted to present

wi t nesses, evidence, and argunent on her own behalf. Rohn clearly was aware
of the possible range of sanctions that the Court could inpose. Her counse
argued in favor of an adnoni shnent, while Attorney Rohn hersel f acknow edged
the possibility of suspension or disbarnent. (Hearing Tr. at 31, 36 (Cct. 28
1997) ("[Counsel for Knart] asked that ny license to practice | aw be suspended
for 6 nmonths if not revoked . . . ."). Kmart relied heavily on Local Rule
83.2 in support of its notion for sanctions and noted that it is in fact a
privilege to be admitted to practice |aw before this Court. Attorney Rohn
therefore has no grounds to conplain that she was not aware of either the
basi s upon which the Court has inposed sanctions or the formthose sanctions
have taken.
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ORDER
For the reasons set forth in the acconpanyi ng Menorandum
of even date, it is hereby
ORDERED that Kmart's nmotion in limne to exclude the
opi nion of Rosie Mackay (docket # 182) is GRANTED I N PART AND
DENI ED | N PART;
ORDERED t hat Sal dana's motion to strike new issues raised
in defendant's reply menorandum (docket #145) is DENI ED
ORDERED t hat Kmart's notion for summary judgnment (docket

# 139) is GRANTED;
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ORDERED that Kmart's notion for sanctions agai nst
Attorney Lee J. Rohn for her repeated use of the word "fuck"
during judicial proceedings and her other uncivil conduct
toward fellow attorneys and expert w tnesses i s GRANTED
Attorney Rohn shall attend in person and satisfactorily
conplete a semnar on civility in the legal profession within
twel ve nonths after the entry of this Order. This sem nar
must be sponsored or offered by a | aw school accredited by the
American Bar Association or a reputable provider of continuing
| egal education. Once conpleted, Attorney Rohn shall file an
affidavit with the Court so attesting. It is further

ORDERED t hat Attorney Rohn shall send letters of apol ogy
to all the |lawers she deneaned and insulted by her vulgarity
and abusive conduct in the District Court cases referred to in
the attached Menorandum Attorney Rohn al so shall apol ogize
in witing to the deposition and trial w tnesses as well as
the court reporters present at these judicial proceedings.
Attorney Rohn shall at the sanme tinme file copies of these
letters with the Court. It is further

ORDERED t hat Attorney Rohn shall notify the ethics
commttee of each bar of which she is a nenber by providing

each with a copy of this Oder. It is further
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ORDERED that Kmart file an affidavit of attorney's fees
and costs associated with bringing its notion for sanctions
within twenty days after the date of this Oder. Attorney
Rohn shall file any response within ten days thereafter. The
Court thereafter will enter an order requiring Attorney Rohn
to reinmburse Kmart for its reasonable fees and costs in
pursui ng the notion.

ENTERED t hi s 20'" day of Decenber, 1999.

FOR THE COURT

/sl
Thomas K. Mboore
District Judge

ATTEST:
ORI NN ARNOLD
Cl erk of the Court

By: /sl
Deputy Cl erk

Copi es to:

Hon. Jeffrey L. Resnick

Lee Rohn, Esq., St. Croix, VI

Andrew C. Sinpson, Esqg., St. Croix, VI
Ms. Jackson

Jul i eann Di nm ck

Or der Book

Publ i shers



